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MyNotaryBlogPLUS:   “Protect your Intellectual Property with a NDA” 
 
Whilst not part of the notary’s remit to advise, we think that background knowledge can be interesting and 
helpful when notarising certain documents; and can count as qualifying Continuous Professional Education 
(CPE)!  
 

It seems trademark or patent infringements are on the increase and notaries are sometimes asked to draft 
statements as well as notarise prepared affidavits.  Notaries may be asked to notarise Powers of Attorney 
to protect intellectual property rights. 
 

The owner of a brand would appoint a specialist agent in the country where the brand is to be 
protected.  To allow the agent to act on behalf of the brand owner a Power of Attorney is drafted and 
signed in the presence of a notary public. And in case a governing law dispute arises, the services of a 
notary  public are going to be called upon.   
 

This study  sheet provides additional information to the client-facing blog – reproduced  below- that was 
posted at https://www.mynotary.co.uk/blog-default/   on 18th August 2020  
 

If you are a creative genius, read on. Perhaps during lockdown, you have come up with some really 
good, potentially money-making ideas or products. Such ideas may be considered to be intellectual 
property. Even though you may need help in developing a new product, or you want to discuss a new 
concept with a potential collaborator, you will want to stop people stealing or copying your ideas.   
 
Worry not. What you will need is a Non-disclosure agreements (NDA).  And, good news, there’s plenty 
of FREE help available. Her Majesty’s Government in the UK provides some useful Non-Disclosure 
Agreement (NDA) documents that can be amended to help you to keep your invention a secret when 
talking to others.  
 
Take a look at Non-disclosure agreements  https://www.gov.uk/government/publications/non-
disclosure-agreements/non-disclosure-agreements Here you will find various examples including a one-
way non-disclosure agreement and a Mutual or a two-way non-disclosure agreement.  This type of NDA 
involves two parties where both parties anticipate disclosing information to one another that each 
intends to protect from further disclosure. This type of NDA is frequently used when businesses are 
considering some kind of joint venture or merger. 
 
If the NDA is one-way only, it may need to be executed as a Deed to make it enforceable; your legal 
advisor can help make sure that it really is a one-way agreement and does not end up as an artificial 
mutual agreement. 
 
You probably will need to see a notary if you and the other party to the NDA, are not both in the same 
country.  The NDA will need to state which law governs the agreement.  Remember England and Wales 
have a different legal system to Scotland. It will also need to state in which courts it can be enforced. It is 
important that the courts of one country are not given exclusive jurisdiction as you may want to enforce 
the NDA. 
 

 
 
  

https://www.mynotary.co.uk/protect-your-intellectual-property-with-a-nda/
https://www.mynotary.co.uk/blog-default/
https://www.gov.uk/government/publications/non-disclosure-agreements/non-disclosure-agreements
https://www.gov.uk/government/publications/non-disclosure-agreements/non-disclosure-agreements
https://www.gov.uk/government/publications/non-disclosure-agreements/non-disclosure-agreements
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What are intellectual property rights? 
According to the World Trade Organisation Intellectual property rights are the rights given to persons over 
the creations of their minds (for example, a story, an invention, an artistic work, or a symbol) . They usually 
give the creator an exclusive right over the use of his/her creation for a certain period of time.  Intellectual 
property rights are customarily divided into two main areas: Copyright and rights related to copyright 
 
 
What counts as intellectual property? 
Gov.UK provides a great of deal of useful information and, best of all, it is FREE of charge.  Read more 
about having the right type of intellectual property   Such protection helps you to stop people stealing or 
copying: the names of your products or brands, your inventions, the design or look of your products, things 
you write, make, or produce. 
 
 
Types of IP protection 
The type of protection you can get depends on what you’ve created. You get some types of protection 
automatically, others you have to apply for.  Copyright, patents, designs and trademarks are all types of 
intellectual property protection.  
 
 
Protect your intellectual property 
It’s your responsibility to defend your intellectual property (IP) and to act if someone has used it without 
permission (known as ‘infringement’).  Examples of IP infringement include when someone: 

• uses, sells, or imports your patented product or process 

• uses all or some of your work under copyright without your permission 

• makes, offers, or sells your registered design for commercial gain 

• uses a trademark that’s identical or similar to one you’ve registered 
 
Protecting your intellectual property in advance makes it easier to take legal action against anyone who 
steals or copies it. 
 
 
Gov.UK provides a great of deal of useful information and, best of all, it is FREE of charge  read more about 
how to Defend your intellectual property Get help and advice Come to an agreement 
Use a mediator  Take legal action 
 
In most countries, there are four primary types of intellectual property (IP) that can be legally 
protected: trademarks, patents, , copyrights, and trade secrets. 
 
 
What is the Difference Between Copyright, Patent and Trademark? 
Although the three types of IP are very different, people often confuse them.  A brief description of 
copyright, patents, and trademarks,  including a brief discussion of how they differ may be viewed  here . 
And more about copyright  
  

https://www.wto.org/english/tratop_e/trips_e/intel1_e.htm
https://www.gov.uk/intellectual-property-an-overview
https://www.gov.uk/intellectual-property-an-overview/protect-your-intellectual-property
https://www.gov.uk/intellectual-property-an-overview/protect-your-intellectual-property
https://www.gov.uk/defend-your-intellectual-property
https://www.gov.uk/defend-your-intellectual-property
https://www.gov.uk/defend-your-intellectual-property
https://www.gov.uk/defend-your-intellectual-property/get-help-and-advice
https://www.gov.uk/defend-your-intellectual-property/come-to-an-agreement
https://www.gov.uk/defend-your-intellectual-property/use-a-mediator
https://www.gov.uk/defend-your-intellectual-property/take-legal-action
file:///C:/Users/Lisa-Dell-Leicester/Documents/1%20%20A%20A%20documents%20HP-laptop%20used%20after%2024%20June%202016/Copyright,%20patent,%20and%20trademark%20are%20all%20different%20types%20of%20intellectual%20property
https://copyrightalliance.org/ca_faq_post/what-is-copyright/
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Expert advice: A guide to intellectual property rights in the UK 
There is no shortage of expert advice online; much FREE information may be gleaned online, however these 
commercial organisations are looking for your business! 
 
https://www.burges-salmon.com/news-and-insight/legal-updates/a-guide-to-intellectual-property-rights-in-the-uk/ 

 

 
 
The main types of intellectual property (IP) rights in the UK are: 

• Trademarks, both registered and unregistered 

• Patents 

• Designs, both registered and unregistered 

• Copyright 

• Trade secrets. 
 
If you are launching a business in the UK, you may well want to consider some or all of these (at least to 
replicate the protection you have in other territories). 
 

 

 
• Automatic rights to intellectual property: copyright, Unregistered UK design right 

• Intellectual property rights you have to apply for  include Trademarks. Registered designs. Patents, 
 
More at: https://www.bl.uk/business-and-ip-centre/articles/what-are-intellectual-property-rights 
 

 
  

https://www.burges-salmon.com/news-and-insight/legal-updates/a-guide-to-intellectual-property-rights-in-the-uk/
https://www.bl.uk/business-and-ip-centre/articles/what-are-intellectual-property-rights
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More general information 
 

About Trademarks 
 A trademark is any sign which distinguishes the goods or services of one business from those of another. 
It may, for example, be a word or words, letters, numerals, a logo, a picture, the shape of goods or its 
packaging, a sound or, in limited cases, a smell.  
How to find comprehensive information about trademarks, patents, and copyright infringements 
 

What Constitutes Trademark Infringement? 
Lawyers say trademark infringement takes two main forms. The first is when you make or sell a product 
that is a counterfeit of a known product.  
 

For instance, Sony is a manufacturer of several electrical appliances like TV sets. When you make or sell 
TV sets that have a fake Sony label, you deny the trademark holder revenue and you will be liable for 
trademark infringement. 
 

The second form that trademark infringement takes is when you name your product or business using a 
name that can be mistaken for another product or business. For instance, you may name your company 
“Nancy and Nelson Clothing” (NNF). If there is another company in existence that bears the name “Nancy 
and Nelly Fabrics (NNF), the trademark holder of Nancy and Nelly Fabrics (NNF) can sue you for 
trademark infringement. This is because the name of your clothing  firm bears a very close resemblance 
to the name of the fabrics company. 
 

How Can You Avoid Being Sued For Trademark Infringement? 
If you are starting a company, the first thing you should do is to conduct a search at the company 
registration bureau in your country to confirm that the proposed name of your business does not already 
exist. A lawyer can help you to do this search if you cannot do it yourself. It may also be helpful to 
conduct an online search to ensure global availability of the name you would like to give your business. 
If you are already in business and sell products from several distributors, go an extra mile, and find out 
how legitimate the products you receive are. For instance, if you are in the garments industry, check that 
the clothes you receive in your boutique are genuine brands rather than “knock-offs”. If a distributor 
brings you “Armani” suits, check with the headquarters of that brand to confirm that your distributor is 
licensed by them. If you do not take this step, the trademark owner can sue you for trademark 
infringement if the product is a fake one. 
 

Advice to Clients 
Before applying for trademarks in a different country, take the time to do your research. It's better to be 
prepared and aware of the specific struggles that you may face depending on the regulations of a 
country. 
 

 
What is a Patent? 
A patent is a legal monopoly right granted by the Patent Office in return for the public disclosure of 
information about an invention.  Patent rights are territorial and have to be applied for in each state of 
interest. A UK patent does not give protection outside the UK. 
 
Proprietary Information and Trade Secrets 
There is a slight distinction between proprietary information and trade secrets, and a business may 
reasonably want to protect both. Proprietary information is any unique information that a business uses to 
operate, including: 

• Suppliers   * Manufacturing agreements * Marketing strategy 

• Development processes  * Pricing   * Customer lists/client info 

• Research & data  * Formulas and algorithms * Unique code 

• Test results   * Product development plans 
The list goes on. Not all proprietary information is, or needs to be, confidential. The business must decide 
what proprietary information they want to mark as confidential, thereby making it a trade secret.  
 
 

http://www.fhs.co.uk/practice-areas/trade-marks/
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A trade secret may be defined as: 

Information that derives independent economic value, actual or potential, from not being generally known 
to, and not being readily ascertainable by proper means by, other persons who can obtain economic value 
from its disclosure or use, and  is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy.   Basically, this is your “secret source.” Information you wouldn’t want your 
competitors to have. 
 

UK legislation states that the acquisition, use, or disclosure of a trade secret is unlawful where it 
“constitutes a breach of confidence in confidential information,” i.e., according to English common law. 
This does not replace the wider common law protection of confidential information. 
 

 

 
 

https://www.seyfarth.com/news-insights/an-update-on-
trade-secret-and-restrictive-covenant-law.html 

 

 
https://www.tradesecretslaw.com/ 
 

 

https://www.seyfarth.com/news-insights/an-update-on-trade-secret-and-restrictive-covenant-law.html 

 

 
https://www.legislation.gov.uk/uksi/2018/597/made 

 
 

  

https://www.seyfarth.com/news-insights/an-update-on-trade-secret-and-restrictive-covenant-law.html
https://www.seyfarth.com/news-insights/an-update-on-trade-secret-and-restrictive-covenant-law.html
https://www.tradesecretslaw.com/
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Non-Disclosure Agreements (NDA) 
An important reason for using an NDA is to guard against future legal expenses. You can hopefully avoid 
future litigation by protecting your trade secrets and insisting on ownership of the intellectual property 
developed at your business. 
 
The Non-Disclosure Agreement should be designed to provide a measure of protection against having to 
sue someone who has improperly used your information and, likewise, avert the risk of being sued for 
rights or royalties by a former employee who wants to claim rights to products they helped develop. 
 

BLOG Protect your Intellectual Property with an  NDA 
 
What's an NDA? 
A Non-Disclosure Agreement (NDA)  is a legal document that is intended to set up a confidential 
relationship between two or more parties.  Once again FREE help is available as Gov.UK provides some 
useful NDA documents that can be amended to help you to keep your invention a secret when talking to 
others.  Read more at: Non-disclosure agreements  
 

It contains information about why it may be important to keep information and ideas confidential. It also: 
provides some points to consider when disclosing confidential information, plus 

• Example One-way non-disclosure agreement, 2 pages 

• Example Mutual non-disclosure agreement 

• Example Mutual non-disclosure agreement, 2 pages 
 

Why Do You Need an NDA? 
If you are building a business, presumably there is certain information you wouldn’t want to get into the 
hands of potential competitors. Here are some of the main assets businesses seek to protect through a 
Non-Disclosure Agreement. 
 

What’s in an NDA? 
Here are the major clauses you may expect to find in an NDA: - 
 

1. Definition and Scope 
The definition and scope of what will be considered confidential are the most important parts of the NDA. 
It’s best to be specific when designating what proprietary information will be a trade secret. Without 
further clarification, terms like “proprietary information” or “business practices” are vague and will likely 
not be enforceable if put to a legal test. Plus, under such broad terms, all information exchanged could be 
considered confidential. In a one-way NDA, the receiving party would be wise to walk away. 
 

2. Non-use 
The whole purpose of an NDA is to formally agree that the information exchanged is only to be used for the 
parties entering into partnership. Therefore, your NDA will need to have a non-use clause. In addition to 
agreeing not to disclose your confidential information, the non-use clause also prohibits the receiving party 
from making use of the information in such a way that would be damaging to the vital business interests of 
the disclosing party. 
 

The non-use clause is intended to prevent: 

• Formation of new businesses in direct competition to the disclosing party 

• Receiving parties from using confidential proprietary information as a bargaining chip for personal gain 
or new job opportunities 

• Existing competitors from soliciting current employees or freelancers for the knowledge they have of 
your business secrets 

 

The non-use clause should not prevent: 

• The receiving party from using new skills learned in the future 

• The receiving party from working on projects with similar but technically different applications in the 
future 

• To make the non-use clause more acceptable to the receiving party, consider making the restriction 
only as long as the duration of the project or employment contract. 

https://www.gov.uk/government/publications/non-disclosure-agreements/non-disclosure-agreements


©Law Consultancy Services Ltd 2020              www.lawconsultancyservices.co.uk                 07801 947298                  Page 7 of 9 

 

by Law Consultancy Services Ltd 

Providing Marketing Services and Business Advice to Notaries, Solicitors and SME Law Firms 
 

 
3. Non-compete 
The jury is out on whether or not it’s appropriate to use a non-compete clause in your Non-Disclosure 
Agreement.  This type of clause is more often found in an employment contract where is maybe needed to 
prevent an employee from taking your technology and business model to a direct competitor or soliciting 
your employees to start a competing business venture. 
 
4. Representative Provision 
To provide your partners with more flexibility and freedom to complete the project as they see fit, you 
should consider including a representative provision. The representative provision permits confidential 
information to be shared with associates of the receiving party for the purpose of completing the project. 
Once information is shared with a representative, he or she will be bound by terms of the NDA as well. 
This clause should define who may be considered a “representative,” and can also require that the 
recipient party inform the disclosing party of any additional associates who will be collaborating on the 
project. 
 
5. Duration 
When drawing up an NDA, you will want to define a reasonable length of time for the agreement to remain 
in force. Too short, and you expose yourself to the risk of competitors learning your trade secrets before 
you’re able to establish a firm competitive edge. Many experts suggest anywhere from two to five years as 
a fair term of obligation, after which the agreement will automatically terminate. 
 
6. Return Clause 
This clause stipulates that upon the written request of the disclosing party, the recipient of confidential 
information returns or destroys the material in their possession. Confidential information should be 
specifically defined just as what must be returned or destroyed should also be specified 
 
7. Arbitration Clause 
Should things go awry, having a mutual understanding of how to handle a dispute can save you money and 
hassle.  The arbitration clause in your NDA is the place to outline alternatives to official litigation.  Your 
preferred path should be good faith mediation between parties. This is essentially a discussion facilitated 
by a moderator to air grievances and explore solutions. If informal mediation fails to resolve differences, 
you can opt for a binding (or non-binding) arbitration committee.  
 
Lastly, your Non-Disclosure Agreement's arbitration clause should identify the territory whose laws will be 
used to govern the agreement, including any disputes. 
 
8. Provision for Legal Fees 
In the case of a dispute, who pays? Add a clause that requires the “losing” party of any lawsuit to pay the 
legal fees of the prevailing party.  
 
What’s Not in an NDA? 

 

  

http://adr.findlaw.com/mediation/mediation-vs-arbitration-vs-litigation-whats-the-difference.html
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Software development and technology industries: IP & NDA 
 

Because of the incremental but speedy nature of software development, Intellectual Property Rights (IPR) 
patents are quickly becoming irrelevant in the industry. Most developers working on new projects are free 
to use code from open source libraries, which means the wheel is hardly ever reinvented for new software. 
 

In most cases, it would be counterproductive to file a patent for code that would be outdated by the time 
said patent was delivered.  Instead, companies can protect their software innovation by including a work-
for-hire clause that requires that the rights to the code and products developed by employees and 
freelancers are automatically transferred to the company. 
 

If you are a freelance software engineer - an entrepreneur – you may need to protect your confidential 
information in certain circumstances.  Read here to discover why you need an NDA, who you should expect 
to use one with, what should be in it, how to draft the document, the proper timing for signature requests, 
and how to enforce a Non-Disclosure Agreement. 
 

 

 
What's an NDA? Why Do You Need an NDA? What’s in an NDA? 
What’s Not in an NDA? Entrepreneurs vs. Freelancers vs. VCs When to Request Signatures 
When Do I Need a Lawyer? How Do You Enforce an NDA? NDA Templates Conclusion 

 

Interesting fact 
NOTE: although this feature is written for the American market it contains  an and was found on web site 
that facilitates the exchange d expertise in the ‘tech’ industries. In fact, the domain extension “io” denoting 
The British Indian Ocean Territory is a British overseas territory situated in the Indian Ocean halfway 
between Tanzania and Indonesia.  Even though . io is a country-code domain , it is treated as a new general 
top-level domain for more global searches and have become very popular with tech start-ups. 
 

 
 
 

 

 

https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#whats-an-nda
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#why-do-you-need-an-nda
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#whats-in-an-nda
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#whats-not-in-an-nda
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#entrepreneurs-vs-freelancers-vs-vcs
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#when-to-request-signatures
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#when-do-i-need-a-lawyer
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#how-do-you-enforce-an-nda
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#nda-templates
https://www.codementor.io/blog/guide-to-ndas-2j1yrvq40g#conclusion
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Out of Interest 
 

Vices And Virtues: Beware The Differences Around The World 
Did you know that Canada is the first G7 country to legalise recreational use of marijuana?  And now 
businesses are free to apply to trademark goods and services related to cannabis use.  After 
amendments to the Canadian Trademarks Act  (June 2019), scents and tastes can now be trademarked 
as well! 
 

Businesses should be aware that other countries may not allow the same IP protections for the cannabis 
industry.  In the USA, Cannabidiol  (CBD)  ingredients used as food additives and dietary supplements are 
still considered unlawful under the Food, Drugs, and Cosmetics Act.  However, other hemp-based 
products with less than 0.3% THC ( tetrahydrocannabinol, the chemical responsible for most of 
marijuana's psychological effects) or CBD are no longer considered to be controlled substances and can 
be trademarked. 
 

On the very opposite end of the legalisation spectrum, cannabis is still an illegal narcotic drug under the 
law in China. It's safe to say that cannabis trademark applications will not be accepted by Chinese 
authorities any time soon. 
 

 
 
 

 

Bitcoin 
Laws and regulations about Bitcoin and related cryptocurrency instruments can vary greatly. As of 
February 2020, Bitcoin is legal in the US, Japan, the UK, Canada, and most other developed countries. In 
China, it is not a criminal offence to hold Bitcoin, but there are heavy restrictions around the trading of 
and access to Bitcoin. India banned banks from dealing in Bitcoins and left the overall legal status of 
cryptocurrencies unclear. If you are thinking about trademarking a cryptocurrency product or service in 
a particular jurisdiction, it is important not only to find out about its legal status but also to understand 
the applicable laws and regulations. These regulatory schemes continue to change and update as the 
law plays catch-up to technology, even in jurisdictions where cryptocurrency is considered legal. 
 

 
 
 

 

Alcohol 
Although its consumption is often regulated by law, alcohol is legal in most countries around the world. 
However, the total prohibition of alcohol is still enforced in several Muslim-majority countries, for 
example, Afghanistan, Bangladesh, and Iran. Since Muslim teachings are the main reason for its 
prohibition, some Muslim-majority states and communities in India and Pakistan also enforce alcohol 
prohibition, even though these two countries don't have a sweeping alcohol ban. If you are interested in 
applying for trademarks of alcoholic beverages in India or Pakistan, you should look into both local and 
national legislation. 
 

 
 
 

 

Image Abuse 
As we know, companies’ value and fiercely protect their brands or logos.  Nevertheless, it is often 
mutually  beneficial for firms to grant  permissions or licenses to have their images used by third parties.  
For example, The Notaries Society asserts ownership of its Coat of Arms and Badge  but allows full 
members to use these images under certain conditions. 
 

 


